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the deceiver should be a loser, than a stranger." And on page 
135 Judge Selden lays down the further rule, that where the 
party dealing with an agent has ascertained that the act of the agent 
corresponds in every particular, in regard to which such party has 
or is presumed to have any knowledge, with the terms of the power, 
he may take the representation of the agent as to any extrinsic 
fact which rests peculiarly within the knowledge of the agent, and 
which cannot be ascertained by a comparison of the power with 
the act done under it. This case is expressly affirmed in JV. Y. 
£ N. II. B. R. Co. v. Schuyler et al, 34 New York 30, where the 
question of the liability of the principal is elaborately discussed, 
and the special rules above stated are distinctly reaffirmed. 

Elaborate as have been the discussions, both judicial and by the 
text writers, of the questions relating to special agents, it is much 
to be regretted that they have not been more definitely and au- 
thoritatively settled. But the general tendency seems to be in 
favor of protecting innocent third parties who have acted upon the 
confidence of an authority which in the ordinary course of business 
they were justified in believing that the agent possessed, leaving 
the principal to settle with the agent for any departure from the 
strict letter of his instructions. Josiah H. Bissell. 

Chicago. 



RECENT AMERICAN DECISIONS. 

New York Commission of Appeals. 

CHARLES EATON, by his Guardian, Respondent, v. THE DELAWARE, 
LACKAWANNA & WESTERN RAILROAD, Appellants. 

Plaintiff being invited by the conductor got into the caboose of a coal train and 
rode without paying any fare. An accident occurred through the negligence of 
the conductor, whereby plaintiff was injured. Held, the relation of carrier and 
passenger had not been created, and the company was not liable. 

Where a railroad company has divided its business between passenger and freight 
trains, the conductor of the latter, though called by the same name, has not the 
powers of a conductor in regard to passengers. Notice of his want of power will 
be implied from the nature and apparent division of the business, and a person 
claiming to be a passenger on such train has the burden of proof of circumstances 
to except him from the general presumption. Per Dwight, Commissioner. 

Plaintiff, being then under twenty-one years of age, was with 
two other boys, walking towards his home on the railroad track, 
and Laving been passed by a coal train moving slowly was 
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beckoned by tbe conductor in charge of it, who was then on 
the rear car, a caboose, to get upon the train. The plaintiff 
and his associates acted accordingly. The conductor afterwards 
solicited them to go with him upon his return trip to a place called 
Philipsburg, where he would procure for them situations as brakes- 
men. They went with him. The train towards morning stopped 
on the track at a point where there was a sharp curve in the road. 
The conductor was guilty of negligence in not sending back a 
flagman to warn an approaching train. No signal was given nor 
was any light exposed for this purpose. A collision occurred by 
which the plaintiff sustained serious injury without negligence on 
his part. 

The rear car or caboose, in which the plaintiff was at the time 
of the injury, was supplied with a stove, and there were boxes run- 
ning up and down the car in which the tools, &c, of the employees 
of the road were kept. The car was also used as a place of de- 
posit for lanterns, couplings, &c. 

The boxes had covers on which persons could sit. The car was 
in substance a store-room, and used for carrying provisions while 
the train was on the road. These arrangements were made for 
the convenience of the defendant's servants, and the car really car- 
ried train equipments. There was no evidence that passengers 
either habitually or occasionally (except in the present instance) 
rode in the caboose. There was a regulation of the defendant 
printed on the tables intended for the use of its employees, that 
passengers were forbidden to ride on coal trains. Disobedience 
of this rule, if known to the defendant, was followed by a dis- 
charge of the employee so offending. Of this regulation the plain- 
tiff had no actual notice, and it was not put up in the caboose. 
The plaintiff paid no fare, nor was any demanded of him. 

Hamilton Odell, for appellants. 

Fred. A. Ward, for respondent. 

Dwight, Commissioner. — The real inquiry in the present action 
is, whether, under the circumstances of the case, the relation of 
common carrier and passenger existed between the plaintiff and 
defendant. If that can be established it is plain that the negli- 
gence of the conductor was such as to make the defendant liable for 
the plaintiff's injuries. It must, however, appear that the defend- 
ant was under a duty to the plaintiff to exercise care towards him. 
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That duty can only spring up from acts of the conductor causing 
the relation of common carrier and passenger to exist between the 
parties. It is now well settled that liability in such cases is to be 
derived from a pre-existing duty or obligation on the part of the 
principal. In that case the negligence of the servant whom he 
employs to discharge the duty or obligation is imputable to himself 
so as to render him responsible : Smith v. Dock, L. R. 3 C. P. 
326 ; OoUis v. Selden, Id. 395; Nicholson v. Erie Railway Co., 41 
N. Y. 525, and cases cited in opinion of Earl, C. J. 

The solution of the question at issue is not to be sought in the 
rules of law appertaining to common carriers. It must be obtained 
from the principles of the law of agency. The true inquiry is 
whether the conductor, as an agent of the defendant, had the power 
to take the plaintiff upon the train in such a way as to bind the 
defendant as a carrier to him as a passenger. 

The question submitted to the jury at the trial was whether 
the plaintiff was informed of the regulation referred to, and they 
were instructed that if they should answer that in the negative, 
the plaintiff could recover. To this direction, exception was taken 
by the defendant. 

In considering the effect of the facts, it should be premised 
that railroad companies, like other common carriers, have aright to 
make reasonable regulations as to the management of their business. 
While they may, if they see fit, have the freight and passenger 
carried on upon a single train under one management, they may 
also completely separate their transactions by arranging them in 
distinct departments. They may thus have an engineer, brakes- 
man and conductor, whose duties shall be confined solely to the 
management of a freight train. Such a conductor, though bear- 
ing the same name as the general manager of a passenger train, 
would have quite different powers. The law would, in general, 
only confer upon him such authority as was incidental to the 
business of moving freight, and no power whatever as to the trans- 
portation of passengers. This would clearly be the case if a 
person applying to be a passenger on a freight train had actual 
notice of the division of the business. In the great transactions 
of commercial corporations, convenience requires a subdivision of 
their operations among many different agents. Each of these may 
have a distinct employment, and become a general agent in his par- 
ticular department, with no powers beyond it. He is only iden- 
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tified "with the principal to that extent. Notice to such an agent 
would only be notice to the principal in respect to the department 
in which he acted : 1 Parsons on Contracts 76, 5th ed. See 
Story on Agency, sect. 167, sect. 17, where the distinction 
between a strict general agent and one for a particular purpose is 
considered. Sect. 131, as to his powers. Also 1 Pars, on Cont. 76. 

These general propositions will scarcely be disputed. The re- 
maining inquiry is whether notice to a supposed passenger will 
not be implied from the nature and apparent division of the 
business. It would seem so. The matter will be simplified by 
supposing in the outset of the discussion that this had been a coal 
train without any caboose attached. Under such circumstances, 
although a wayfarer had taken a gratuitous ride with the conductor's 
assent upon one of the coal-vans happening for the moment to be 
empty, so that he could improvise a seat, he could scarcely be 
deemed a passenger, and the defendant as to him a carrier. The 
presumption is that a person on a freight train is not legally a 
passenger, and it lies with him who claims to be one to take the 
burden of proof to show that under the special circumstances of 
the case the presumption has been rebutted. So if a stage-coach 
proprietor should regularly carry his passengers in a stage and 
their baggage in a wagon, there would be a fair presumption that 
the wagon was not intended for passengers, though under special 
circumstances it might be used in that manner. A person as- 
serting that he was a passenger, though riding in the baggage- 
wagon, would be bound to prove it. In both these cases, the dis- 
tinction between the passenger and the freight business would be 
so marked by the external signs of classification that any person 
of ordinary prudence would take notice of it. This would be 
equivalent to actual notice, and the burden of proof would devolve 
upon him to show that the carrier had relaxed his rule: Robert- 
ton v. New York and Erie Railway, 22 Barb. 91. 

The question now recurs, whether there is anything in the facts 
of the present case to rebut the presumption which would natur- 
ally be derived from the separation of the defendants' coal business 
from its other transactions. If so, it must be in the authority of 
the conductor as a general agent of the defendant, or in the ap- 
pearance of the caboose as fitted up for the transportation of pas- 
sengers, or in the conductor's invitation or suggestion as to the 
plaintiff's employment as a brakesman. 
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It is a fallacy to argue that a conductor is a general agent for 
this purpose, assuming that his power would, as a rule, place him 
under the class of general agents. He only holds that position 
for management of a freight train. The fact that the same word, 
conductor, is used to designate servants in two kinds of husiness, 
which the defendant has made perfectly distinct, tends to con- 
fusion. There is no real analogy between the duties of a conductor 
of a passenger train and those of the manager of a strict freight 
train. A different class of men would naturally be employed in 
the two cases. The defendant has a right to assign specific duties 
to the one distinct from those performed by the other. It is a 
familiar rule in such a case that an agent cannot increase his powers 
by his own acts. They must always be included in the acts or 
conduct of the principal : Marvin v. Witter, 52 N. Y. 270, 273. 
No acts of a conductor of a freight train will bind the company 
as to carrying passengers, unless the principal in some way assents 
to it. In the present case, it was distinctly proved that the com- 
pany forbade the act, and there was no evidence of any form of 
assent to its exercise except that which may be inferred from the 
use of the caboose. 

The caboose was not fitted up in the manner usual in passengers' 
cars. Its general appearance showed it to be exclusively designed 
for the use of the defendant's servants. The plaintiff could 
not have been misled, as he paid no fare. The conclusion is that 
there was nothing in the attendant circumstances in the present 
instance to show that the conductor could, by inviting the plaintiff 
to get upon the train, create between him and the defendant the 
relation of passenger and carrier. 

The result is supported by the adjudged cases. In Lygo v. 
Newhold, 9 Exch. 302, the plaintiff contracted with the defendant 
to carry certain goods for her in his cart. The defendant sent 
his servant, who without the defendant's authority permitted the 
plaintiff to ride in the cart. On the way the cart broke and the 
plaintiff was injured. It was held that the defendant had not con- 
tracted with the plaintiff to carry her, and that he was not liable. 
The Supreme Court of Maine have sought to weaken the force of 
this case by the assertion that it was not the case of a common 
carrier: Dunn v. Grand Trunk Railway Co., 10 Am. L. Reg. N. 
S. 623. The criticism seems to be unfounded, as the question 
here at issue does not respect the duties of a common carrier to a 
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passenger, but is the preliminary one whether the plaintiff is a pas- 
senger. This depends upon the law of agency, and to this the de- 
cision in Lygo v. Newbold is strictly applicable. Hiking v. B. § M. 
B. B. Co., 23 N. H. 275, is favorable to the defendant. The rail- 
way company in that case had a regulation prohibiting the carriage 
of freights on passenger trains. It was held that as it had not 
authorized nor acquiesced in any deviation from the regulation, 
and had received no compensation for the carriage of the goods, 
it was not liable. Reference may also be made to the authorities 
establishing the proposition that whenever an agent has powers 
over a definite subject, he cannot by his own act extend his powers 
to other subjects, even of a cognate character. Notice to the per- 
son dealing with him is immaterial : Benedict v. Martin, 36 Barb. 
288 ; Gilbert v. Beach, 5 Bosw. 445 ; 8 N. Y. 222 ; 11 Id. 432. 

The case of Lawrenceburgh and Miss. B. B. Co. v. Mont- 
gomery, 7 Ind. 476, is not opposed to these views. The only 
point bearing on the present subject was whether the court below 
erred in not instructing the jury that a railroad company is not 
liable for an injury which may happen to a person who takes pas- 
sage on a train engaged in transporting gravel and not engaged 
in carrying passengers. The court properly held that the request 
for this instruction was too broad. It added : " In the case of 
Fitzpatrick v. New Albany and Salem B. B., Id. 436, we decided 
that a person riding upon a gravel train might, under certain cir- 
cumstances, recover for an injury occasioned by a collision. 
Besides, the last qualification of the proposed instruction was cal- 
culated to mislead the jury, as it appeared that the company had 
carried passengers in gravel trains in a number of instances : p. 
447." This decision, owing to the special grounds upon which it 
was placed, has no bearing on the present case, the facts being 
materially different. 

The case of Dunn v. The Grand Trunk Bailway Co., supra, 
in its precise facts is not opposed to the theory adopted in the case 
at bar. The plaintiff had paid his fare and entered the saloon-car 
of a freight train, contrary to the regulations of the company, but 
with knowledge of the conductor. The company was held liable. 
The case differs from the one at bar in two respects ; payment of fare 
and the attachment of a saloon-car. What that was is not pre- 
cisely stated. It may be assumed to be one fitted up for the ac- 
commodation of passengers. It might thus perhaps be inferred 
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that the defendant had assented to a relaxation of its rules. The 
reasoning of the case is disapproved by a well known text-writer 
upon railways, Judge Redfield, in his note in the Law Register, 
and is unsatisfactory. The principle there acted upon is not to be 
extended beyond the precise facts of the case. 

The only other point to be considered is whether the suggestion 
of the conductor that the plaintiff might secure employment as a 
brakesman, if he would go with him to Philipsburg, is of such a 
character as to impose a liability upon the defendant. The same 
general course of reasoning already resorted to is applicable. The 
employment of brakesmen is no part of the ordinary duty of a con- 
ductor. The company gave him no power to make any arrange- 
ment of the kind. Even if his suggestion had been influential in 
former cases, the plaintiff had not acted upon that fact. The de- 
fendant had not held him out as having authority ; the testimony on 
this branch of the case most favorable to the plaintiff is that the 
conductor told the plaintiff that if he wanted work and would go 
back to Philipsburg, he was sure of a situation, or that he would 
get him a situation, and promised that he should be a brakesman 
on the road. It appeared, however, that the conductor had no 
authority to employ brakesmen, this part of the business being 
intrusted to an employee termed a " train-despatch er." Looking 
at this testimony in the most favorable light, it is only an instance 
of an agent having defined authority making representations beyond 
the scope of his agency. It is not one of those cases where he has 
an apparent authority including the act in question, but, owing to 
a secret fact, does not have it in the particular case : North River 
Bank v. Aymar, 3 Hill 262 ; Farmers' and Mechanics' Bank v. 
Butchers' and Drovers' Bank, 16 N. Y. 125, 128; Whitbeck v. 
Schuyler, 44 Barb. 469; N~. Y. and N. H. R. R. v. Schuyler, 34 
N. Y. 30 ; Rawles v. Deshler, 3 Keyes 572. 

On the other hand there is nothing in the business of a conductor 
which could lead to the conclusion that he had authority to make 
contracts with persons to act as brakesmen. His apparent duties 
are to carry forward a train after it is organized. The business 
of organizing it is in its nature wholly distinct. It is in fact com- 
mitted to a " train-despatcher." 

Under such circumstances, there is no act on the part of the de- 
fendant by which he can be estopped from showing the conductor's 
real authority, any more than a commercial house would be if one 
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of its travellers, in the course of a journey, assumed to hire a clerk 
to do bussinse for his employers at home. Suppose that such a 
person, while driving his employer's carriage, in the course of his 
business, had taken up a person casually met on the highway in 
whom he became interested, and to whom he had promised employ- 
ment as a clerk, with the intention of carrying him to such employer ; 
would the employer be liable for the negligent driving of the 
traveller, whereby the promissee was injured ? The contention of 
the plaintiff must go the length of maintaining that the company 
was bound by the act of the conductor to take the plaintiff into its 
service. If he had reached his destination without injury and 
received no employment he would on the principle asserted in this 
case have an action against the defendant for not supplying him 
with work. 

The conductor's authority to carry can only be incidental to his 
power to make a valid engagement for the plaintiff's services. The 
admission of such a doctrine would subvert familiar rules of the 
law of agency. It cannot be that it is law : Cochran v. Newton, 
5 Den. 487 ; Stringham v. St. Nicholas Ins. Co., 3 Keyes 280. 

But it is said that by the act of the conductor, the plaintiff was 
lawfully on the train, and that for this reason, the defendant was 
liable to him for the negligence of its servants. With due sub- 
mission, this is simply begging the question. The plaintiff could 
only be " lawfully " on the train by an authorized act of the con- 
ductor. The question still recurs, had the conductor the authority 
to take the plaintiff on the train. If not, he could not lawfully 
be there. It is not necessary to consider whether he was a tres- 
passer. 

It is enough to hold that a duty to be careful towards him could 
only spring up on the part of the defendant, by an act on the 
conductor's part coming within the scope of his authority. 

It has already been abundantly shown that there was no such 
act. The judgment should be reversed. 

Dwight, C, reads for reversal. Lott and Gray, concur. 
Earl, C, reads for affirmance and dissents. Reynolds, C, not 
voting. Judgment reversed and new trial granted. 

We have read the foregoing opinion small difficulty in determining precisely 

with great satisfaction, and we doubt how far the manager of a freight train 

not such will be the general sentiment has authority to carry passengers and 

of the profession. There is often no bind the company to full responsibility, 
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as passenger carriers ; and if not, what 
responsibility, if any, is assumed by the 
company, when the manager of a freight 
train allows persons to ride on the train, 
when he accepts fare, and when he does 
not. There is this difference between 
cases, where fare is paid and where it is 
not : that, in the former case, the person 
claiming to be a passenger may, very 
naturally, be misled by having paid fare, 
into the belief that it is done with the 
concurrence of the company, or, what is 
the same thing, of the general superin- 
tendent ; while, on the other hand, if no 
fare is paid by such person he is virtually 
notified that such is not the fact, or at 
all events put upon inquiry in regard to 
it, which is the same thing in the law. 
If one is allowed by what is called, not 
in any precise language, the conductor 
of any train not a passenger train, 
whether freight, gravel or construction 
train, to ride without payment of faro, 
he is bound to know, from the very 
nature of the transaction, that it is not by 
consent of the company, since he cannot 
suppose, with any plausibility, that the 
company make a common business of 
carrying persons upon all or any of their 
trains, not passenger trains, without pay. 
And unless it is the authorized business 
of the train to carry passengers in emer- 
gencies, the conductor can have no 
general authority to carry them at all. 
And if he had any special authority, in 
the particular case, or from his general 
authority as to particular emergencies, 
it must be specially proved by the person 
claiming its existence. Aside from this 
distinction between paying and not pay- 
ing fare, we are not aware, that there 
is any legal difference, whether it is done 
or not, as to binding the company, unless 
it were shown that the money came to 
the use of the company with its know- 
ledge and consent, which could only 
come through some agent, having au- 
thority to bind the company in such a 
matter, who must, it would seem, be the 
general superintendent. 
Vol. XXlI.— 44 



There may be other facts, in similar 
cases, such as the fact of having carried 
passengers in repeated instances in the 
same mode, and possibly the fitting up of 
the caboose car might sufficiently indicate, 
that it was intended for general passen- 
gers : but ordinarily, we should not regard 
the fact, that some place existed upon a 
freight train where persons could sit, as 
any indication that it was intended for 
general passengers, unless it exceeded 
what the company would be likely to do 
for the accommodation of their employees 
merely. But this, and also the other 
question, of having carried passengers in 
the same manner, are purely questions 
of fact, to be determined by the jury, as 
tending to show the acquiescence of the 
company. 

The fact that the person carried was. 
ignorant of the regulation of the com- 
pany, prohibiting passengers being car- 
ried upon other than passenger trains, 
does not seem to us to possess any force 
whatever. Every one is bound to take 
notice how business is transacted by rail- 
way companies, and to know that ordi- 
narily passengers are carried in passenger 
carriages, whether exclusively forming 
passenger trains, or attached to freight 
trains, or mixed trains. And he is also 
bound to know, that if passengers are 
carried on other trains, it is by special 
dispensation, as an exceptional matter, 
and he must see to it, that he is able to 
show such dispensation and that his case 
comes within it, and to know that the 
conductor of a freight train has no general 
agency, extending to the carrying of pas- 
sengers, in any mode, and that he has no 
excuse for depending upon his agency in 
any such matter, unless he knows and is 
able to prove that it has been specially 
conferred, over and above his general au- 
thority, resulting from, his employment. 

It will be seen from what we have before 
said, that this case possesses no feature of 
doubt. It seems to us just as free from 
doubt, as if the general superintendent 
had been present and informed the 
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plaintiff, that the conductor of that train and the plaintiff was going to test the 

had no authority to carry passengers, assurance, seems to us even less favorable 

in any emergency. This being a coal to plaintiff, than the other construction, 

train, makes it, if possible, clearer from There is not a scintilla of evidence, that 

all doubt, than if it had been an ordinary the conductor had any such authority, 

freight train, since the general freight, or that he even claimed to have. He 

or the fast freight, as it is called, has often seems to have been acting wholly as a 

a passenger car attached, but coal trains volunteer, so far as the company was 

never. concerned, and acting, not only legally, 

The point made, that the conductor but ostensibly on behalf of the plaintiff, 
gave the plaintiff assurance of employ- I. F. R. 

ment, as a brakeman, by the company, 



Supreme Court of New Jersey. 
COLUMBIA FIRE INSURANCE CO. v. DAVID P. KINYON. 

A contract of insurance made in another state on property situated in New Jer- 
sey is valid and will be enforced here. 

Although it would be competent by legislation to invalidate in our courts an 
insurance contract made in good faith in another state on property located here, 
it would be so contrary to the comity which has been observed between the states, 
that such an intention will not be imputed to the law-makers, unless the language 
used so clearly expresses that purpose as to bear no other reasonable interpreta- 
tion. 

The regulations of our insurance laws are not merely for the purpose of revenue, 
they impair the contract made in violation of them, so far at least as concerns the 
right of the foreign corporation to sue upon it. Whether public policy requires 
that the party insured shall be permitted to enforce the agreement is not decided. 

The declaration is defective in that it does not show that when the assessment 
was made upon the deposit note the defendant was a member of the company and 
as such liable to assessment, nor does it show that the losses assessed accrued 
while the defendant's policy was alive, or that the assessment was made on the 
basis authorized by the corporation act. 

If the policy had expired, the defendant could not be held without alleging that 
the loss accrued before its expiration. If the policy was alive the losses must have 
occurred while it was in force. 

This was an action on the case by the Columbia Fire Insurance 
Company, a foreign incorporation chartered by the state of Penn- 
sylvania, to recover the amount of certain alleged assessments made 
on the deposit or premium-note given by the defendant for his 
policy. 

The other facts appear in the opinion. 

J. G-. Shipman, for plaintiff. 
Bird, for defendant. 



